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General Counse

NADI NE S. SAMIER

MARY T. BENFI ELD

Federal Trade Conmi ssion

915 Second Avenue, Suite 2896
Seattl e, Washi ngton 98174
(206) 220-4479 (Santer)

(206) 220-4472 (Benfield)
(206) 220-6366 (fax)

KENNETH H. ABBE

CA Bar No. 172416
Federal Trade Conmi ssion
10877 W/ shire Boul evard
Los Angel es, CA 90024
(310) 824-4318

(310) 824-4380 (fax)

ATTORNEYS FOR PLAI NTI FF
FEDERAL TRADE COWM SSI ON

UNI TED STATES DI STRI CT COURT

CENTRAL DI STRI CT OF CALI FORNI A

WESTERN DI VI SI ON

FEDERAL TRADE COVM SSI ON,
Pl aintiff,
V.

PRODUCTI VE MARKETI NG, | NC., DBA
DATA | NFORMATI ON SERVI CES, DATA
SERVI CES, NATI ONAL PROPERTY
SERVI CES, and FORMULA
SOLUTIONS, a California
corporation, and MATTHEW B.
HYMAN, ZACHARY A. HYMAN, and
JOSHUA HYMAN, i ndividually and
as officers of Productive

Mar keting, Inc.,

Def endant s.

Plaintiff, the Federal
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“FTC’'), has filed a conplaint for permanent injunction and other
equitable relief pursuant to Section 13(b) of the Federal Trade
Comm ssion Act (“FTC Act”), 15 U. S.C. 8 53(b), charging

def endants Productive Marketing, Inc., dba Data Information
Services, Data Services, and National Property Services, and
Matt hew B. Hyman and Zachary A. Hyman, al so dba Fornul a

Sol utions and Forecl osure Sol utions, and Joshua Hyman, with
deceptive acts and practices in connection with the advertising
and tel emarketing of auction information guides to consuners

t hroughout the United States. The Comm ssion’s conpl ai nt

al |l eges that defendants’ deceptive acts and practices violate
Section 5(a) of the FTC Act, 15 U. S.C. § 45(a).

The Comm ssion and def endant Joshua Hyman, having been
represented by counsel and acting by and through such counsel,
have consented to the entry of this Stipulated O der for
Per manent | njunction (“Stipulated Order”) without a trial or
adj udi cation of any issue of |aw or fact herein.

NOW THEREFORE, the Conm ssion and defendant, having
requested the Court to enter this Stipulated Order, it is
ORDERED, ADJUDGED, AND DECREED as fol | ows:

FI NDI NGS

1. This is an action by the Conm ssion instituted under
Section 13(b) of the FTC Act, 15 U.S.C. 8§ 53(b). Pursuant to
this section, the Comm ssion has the authority to seek the
relief contained herein.

2. The Conmm ssion’s conplaint states a clai mupon which
relief may be granted agai nst defendant under Sections 5 and

13(b) of the FTC Act, 15 U.S.C. §§ 45 and 53(b).
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3. This Court has jurisdiction over the subject matter of
this case and all parties hereto. Venue in the Central D strict
of California is proper.

4. The alleged activities of defendant are in or
affecting commerce, as defined in Section 4 of the FTC Act, 15
U S C § 44.

5. Def endant denies the allegations set forth in the
Comm ssion’s conpl ai nt; nonet hel ess, defendant agrees to entry
of this Stipulated O der

6. The parties shall each bear their own costs and
attorney’s fees incurred in this action and have wai ved al
clains under the Equal Access to Justice Act, 28 U S.C 8§ 2412,
and all rights to seek judicial review, or otherwse to
chal l enge the validity of this Stipulated O der.

7. Entry of this Stipulated Order is in the public
i nterest.

ORDER
DEFI NI TI ONS

For purposes of this Stipulated Order, the follow ng
definitions shall apply:

1. “Assets” neans any |legal or equitable interest in,
right to, or claimto, any real and personal property, including
but not limted to chattel, goods, instrunments, equipnent,
fixtures, general intangibles, effects, |easeholds, mail or
ot her deliveries, inventory, checks, notes, accounts, credits,
recei vables (as those terns are defined in the Uniform
Commerci al Code), and all cash, wherever |ocated.

2. “Custoner” neans any person who is or may be required
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to pay for goods or services offered through tel emarketing.

3. “Def endant” neans Joshua Hyman, by whatever nanes he
m ght be known, as well as his successors, assigns, officers,
agents, directors, servants, enployees, sal espersons,

i ndependent contractors, attorneys, corporations, subsidiaries,
affiliates, all other persons or entities directly or indirectly
under his control or under conmmon control with him and al

ot her persons or entities in active concert or participation
with himwho receive actual notice of this Stipulated O der by
personal service or otherw se, whether acting directly or

t hrough any corporation, subsidiary, division, or other device.

4. “Docunent” is synonynous in neaning and equal in scope
to the usage of the termin Federal Rule of G vil Procedure
34(a), and includes witings, draw ngs, graphs, charts,
phot ogr aphs, audi o and vi deo recordi ngs, conputer records, and
ot her data conpilations fromwhich information can be obtai ned
and translated, if necessary, through detection devices into
reasonably usable form A draft or non-identical copy is a
separate docunent within the neaning of the term

5. “Person” neans any i ndividual, group, unincorporated
association, limted or general partnership, corporation, or
ot her business entity.

6. “Tel emar keti ng” neans a plan, program or canpaign
whi ch is conducted to induce the purchase of goods or services
by use of one or nore tel ephones and which involves nore than
one interstate tel ephone call.

7. “I'nformati on gui de” nmeans any docunent that is

advertised, offered for sale, or offered in conjunction with the
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sale or marketing of any other itemor service, and which is
represented to contain informati on on how or where consuners may
obtain vehicles or other consunmer products at auction, or how or
where to find properties for sale.
l.
PROHI Bl TED BUSI NESS ACTI VI TI ES

| T I S FURTHER ORDERED t hat defendant and his agents,
servants, enployees, attorneys, and all persons or entities
directly or indirectly under his control, and all other persons
or entities in active concert or participation with himwho
receive actual notice of this Stipulated Order by persona
service or otherw se, and each such person, are hereby
permanently restrained and enjoined from

A Fal sely representing, expressly or by inplication,
that a consuner’s checking account or credit card information
w Il not be used for the purpose of debiting the consuner’s bank
account or billing the consuner’s credit card account;

B. Using a consuner’s credit card, checking, or bank
account nunber, or any portion thereof, to obtain paynment from
the consuner’s credit card, checking, or bank account, unless
def endant has disclosed to the consuner, imediately prior to
and subsequent to obtaining the nunber, the fact that such
i nformati on woul d be used to obtain paynent fromthe consuner’s
credit card, checking, or bank account, and the anmount and
approxi mate date of the transaction;

C. Causi ng a consuner to be billed through his or her
credit card or |ocal tel ephone exchange carrier account for any

product or service unless defendant has obtained the consuner’s
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express verifiable authorization to do so;

D. Debiting or charging a consuner’s credit, bank, or
checki ng account in an anount greater than the anount authorized
by the consuner or on a date earlier than the date authorized by
t he consuner;

E. Fal sely representing, expressly or by inplication, any
aspect of obtaining a refund, including but not limted to, the
ease with which a consuner can obtain a refund,

F. Failing to disclose in a clear and conspi cuous manner,
prior to purchase, all material ternms and conditions of
defendant’s refund or cancellation policies, or the fact that
refunds or cancellations are not provided,

G M srepresenting, either orally or in witing,
expressly or by inplication, that:

(1) defendant will provide consunmers with docunents or
information that wll enable themto find | ocal auctions where
t hey can purchase nerchandi se at prices substantially bel ow
their fair market value, including but not limted to,

m srepresenting that |ate nodel used vehicles sell at public
auto auctions for an average price of $1400;

(2) defendant will provide consunmers with docunents
or information that will enable themto | ocate and purchase
forecl osed or repossessed hones at prices substantially bel ow
their fair market val ues; or

(3) defendant will send consuners either a single
informati on guide, or nore than one information guide or other
product or service, whether nmarketed, offered for sale or sold

t hrough the defendant or any other person, as a package for the
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price of a single informati on guide, and that the cost of a
single information guide will be charged to consunmers’ checking
or credit card accounts;

H. Fal sely representing any other material fact in
connection with the marketing, advertising, offering for sale or
sal e of any good or service, including but not limted to,

i nformati on gui des.
.
RI GHT TO REOPEN

| T IS FURTHER ORDERED t hat, the Comm ssion’s agreenent to
this Stipulated Order is expressly prem sed upon the financial
condition of defendant, as represented in the financial
i nformati on defendant provided to the Conm ssion under cover of
letters fromcounsel for defendant, dated July 7, August 7, and
August 18, 2000 (hereinafter “financial statenent”), which
contains material information upon which the Conm ssion relied
in negotiating and agreeing upon this Stipulated O der.

| f upon notion of the Comm ssion, the Court finds that
defendant failed to disclose any material asset, materially
m srepresented the val ue of any asset, or nmade any ot her
material m srepresentation or om ssion fromthe financi al
statenment, the Court shall enter judgnent against defendant in
t he amobunt of $100, 000, and the entire anount of the judgnent
shal | becone i medi ately due and payabl e, | ess any anobunt
al ready pai d.

Provi ded, however, that in all other respects, this
judgment shall remain in full force and effect, unless otherw se

ordered by the Court; and provided further, that proceedings
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instituted under this Section are in addition to, and not in
lieu of, any other civil or crimnal renedies that may be
provided by law, including but not limted to contenpt
proceedi ngs, or any other proceedings that the Conm ssion or the
United States mght initiate to enforce this Stipulated O der.
[T,
PROHI Bl TI ON ON DI SSEM NATI NG CUSTOMER LI STS

| T 1S FURTHER ORDERED t hat defendant is permanently
restrai ned and enjoined fromselling, renting, |easing,
transferring, or otherw se disclosing the nane, address,
t el ephone nunber, social security nunber, credit card nunber,
bank account nunber, e-mail address, or other identifying
i nformati on of any person who paid any noney to defendant, or
whose identifying informati on was obtained for the purpose of
soliciting themto pay noney to defendant at any time prior to
the date this Stipulated Order is entered, in connection with
the sale of the products or services referenced in the
conplaint. Provided, however, that defendant may provi de such
information to a | aw enforcenent agency either voluntarily, or
as required by any law, regulation, or court order.

V.
ACKNOALEDGVENT OF RECEI PT

| T IS FURTHER ORDERED that, within five (5) business days
after recei pt by defendant of this Stipulated Order as entered
by the Court, defendant shall submt to the Conm ssion a
truthful sworn statenent, in the form shown on Appendi x A, that

shal | acknow edge receipt of this Stipulated O der.
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V.
DI STRI BUTI ON OF ORDER BY DEFENDANT

| T IS FURTHER ORDERED that, for a period of three(3) years
fromthe date of entry of this Stipulated Order, defendant
shal | :

A Provide a copy of this Stipulated Order to, and obtain
a signed and dated acknow edgnent of receipt of sane from each
officer or director and each individual serving in a managenent
capacity, whether designated as enpl oyees, inmmediately upon
enpl oyi ng or retaining such persons, for any business in which:
(1) defendant is an owner of the business or directly or
indirectly manages or controls the business; and (2) the
business is engaged in or assists others in engaging in
tel emar ket i ng;

B. Provide a copy of this Stipulated Order, and obtain a
si gned and dat ed acknow edgnent of receipt of sanme from al
personnel involved in responding to custonmer conplaints or
inquiries, and all sal es personnel, whether designated as
enpl oyees or engaged in tel emarketing or the supervision of
tel emarketing, or otherw se, inmmediately upon enpl oying or
retai ning any such persons, for any business in which: (1)
defendant is an owner of the business or directly or indirectly
manages or controls the business; and (2) the business is
engaged in or assists others in engaging in tel emarketing; and

C. Maintain for a period of three (3) years after
execution and, upon reasonable notice, nmake available to
representatives of the Conm ssion the original signed and dated

acknow edgnents of the receipt of copies of this Stipul ated
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Order as required in subsections A and B of this Section.
VI .
MONI TORI NG BY DEFENDANT

| T 1S FURTHER ORDERED t hat defendant, in connection with
any business in which: (1) defendant is an owner of the business
or directly or indirectly manages or controls the business; and
(2) the business is engaged in, or assists others in engaging in
tel emarketing, is hereby permanently restrai ned and enj oi ned
from

A Failing to take reasonable steps sufficient to nonitor
and ensure that all enployees and i ndependent contractors
engaged in sales or other customer service functions conply with
Section | of this Stipulated Order. Such steps shall include
adequate nonitoring of sales presentations or other calls with
custoners, and shall also include, at a mninmum the foll ow ng:
(1) listening to the oral representati ons nade by persons
engaged in sales or other customer service functions; (2)
establishing a procedure for receiving and responding to
custoner conplaints; and (3) ascertaining the nunber and nature
of custoner conplaints regarding transactions in which each
enpl oyee or independent contractor is involved; provided that
this Section does not authorize or require defendant to take any
steps that violate any federal, state, or local |aw

B. Failing to investigate pronptly and fully any custoner
conpl ai nt received by any business to which this Section
applies; and

C. Failing to take corrective action with respect to any

sal es person whom def endant determnes is not conplying with
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this Stipulated Order, which may include training, disciplining,
and/or term nating such sal es person.
VI,
RECORD KEEPI NG

| T IS FURTHER ORDERED that, for a period of three (3) years
fromthe date of entry of this Stipulated Order, defendant, in
connection with any business in which: (1) defendant is an owner
of the business or directly or indirectly manages or controls
t he business; and (2) the business is engaged in or assists
others in engaging in telemarketing, is hereby restrained and
enjoined fromfailing to create, and fromfailing to retain for
a period of three (3) years followi ng the date of such creation
unl ess ot herw se specified:

A Books, records, and accounts that, in reasonable
detail, accurately and fairly reflect the cost of goods or
servi ces sold, revenues generated, and the di sbursenent of such
revenues;

B. Records accurately reflecting: the nane, address, and
t el ephone nunber of each person enployed in any capacity by such
busi ness, including as an i ndependent contractor; that person’s
job title or position; the date upon which the person comrenced
wor k; and the date and reason for the person’s termnation, if
applicable. Any business subject to this Section shall retain
such records for any term nated enpl oyee for a period of tw (2)
years followi ng the date of term nation;

C. Records containing the nanmes, addresses, tel ephone
nunbers, dollar anmounts paid, quantity of itens or services

purchased, and description of itens or services purchased, for
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all customers to whom such business has sold, invoiced, or
shi pped any goods or services;
D. Records that reflect, for every custoner conplaint or
refund request, whether received directly or indirectly or
t hrough any third party:
1. the custoner’s nane, address, telephone nunber,
and the dollar anmobunt paid by the custoner;
2. the witten conplaint or refund request, if any,
and the date of the conplaint or refund request;
3. the basis of the conplaint, including the nanme of
any sal es person conpl ai ned agai nst, and the nature and

result of any investigation conducted concerning any

conpl ai nt;
4. each response and the date of the response;
5. any final resolution and the date of the

resol ution; and
6. in the event of a denial of a refund request, the

reason for the denial; and

E. Copies of all sales scripts, training material s,
advertisenents, or other marketing materials utilized; provided
that copies of all sales scripts, training material s,
advertisenments, or other marketing materials utilized shall be
retained for three (3) years after the | ast date of
di ssem nation of any such materi al s.

VI,
COVPLI ANCE REPCRTI NG BY DEFENDANT
| T 1S FURTHER ORDERED that, in order that conpliance with

the provisions of this Stipulated Order nmay be nonitored:
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A For a period of three (3) years fromthe date of entry
of this Stipulated Order, defendant shall notify the Conm ssion
of the follow ng:

1. Any changes in defendant’s residence, mailing
address, or tel ephone nunbers, within ten (10) days of the
date of such change;

2. Any changes in defendant’s enpl oynent status
(it ncluding self-enploynment) wthin ten (10) days of such
change. Such notice shall include the nanme and address of
each business that defendant is affiliated with or enpl oyed
by, a statenent of the nature of the business, and a
statenent of defendant’s duties and responsibilities in
connection wth the business or enploynment; and

3. Any proposed change in the structure of any
busi ness entity owned or controlled by defendant, such as
creation, incorporation, dissolution, assignnment, sale,
merger, creation, or dissolution of subsidiaries, proposed
filing of a bankruptcy petition, or change in the corporate
name or address, or any other change that could affect
conpliance obligations arising out of this Stipulated
Order, thirty (30) days prior to the effective date of any
proposed change; provided, however, that wth respect to
any proposed change in the business about which defendant
learns less than thirty (30) days prior to the date such
action is to take place, the defendant shall notify the
Comm ssion as soon as is practicable after |earning of such
proposed change;

B. One hundred eighty (180) days after the date of entry
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of this Stipulated Order, defendant shall provide a witten
report to the Conm ssion, sworn to under penalty of perjury,
setting forth in detail the manner and formin which that
def endant has conplied and is conplying with this Stipul ated
Order. This report shall include but not be limted to:

1. Def endant’ s then-current residence address and
t el ephone nunber;

2. Def endant’ s then-current enploynment, business
addresses and tel ephone nunbers, a description of the
busi ness activities of each such enpl oyer, and defendant’s
titles and responsibilities for each enpl oyer;

3. A copy of each acknow edgnent of receipt of this
Stipulated Order or sunmary thereof obtained by defendant
pursuant to Section V, supra; and

4. A statenent describing the manner in which
def endant has conplied and is conplying with Sections |
11, V, VI, and VIl of this Stipulated O der;

C. Upon witten request by a representative of the
Comm ssi on, defendant shall submt additional witten reports
(under oath, if requested) and produce docunents on fifteen (15)
days’ notice with respect to any conduct subject to this
Stipul ated Order;

D. For the purposes of this Stipulated Order, defendant
shal |, unless otherw se directed by the Comm ssion’s authorized
representatives, mail all witten notifications to the
Conmi ssi on to:

Federal Trade Comm ssion

Director, Northwest Region
915 Second Avenue, Suite 2896
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Seattl e, Washi ngton 98174
Re: FTC v. Productive Marketing, Inc.;

E. For the purposes of this Section, “enploynent”
i ncl udes the performance of services as an enpl oyee, consultant,
or independent contractor; and “enployers” include any
i ndi vidual or entity for whom defendant perfornms services as an
enpl oyee, consultant, or independent contractor; and

F. For purposes of the conpliance reporting required by
this Section, the Conmmi ssion is authorized to comruni cate
directly with defendant after providing to defendant and
def endant’ s counsel witten notice five (5) days in advance of
any conmmuni cati on.

I X.
COMWM SSI ON' S AUTHORI TY TO MONI TOR COVPLI ANCE

| T 1S FURTHER ORDERED that the Comm ssion is authorized to
nmoni tor defendant’s conpliance with this Stipulated Order by all
| awf ul neans, including but not limted to the foll ow ng:

A The Comm ssion is authorized, w thout further |eave of
Court, to obtain discovery fromany person in the manner
provi ded by Chapter V of the Federal Rules of Cvil Procedure,
Fed. R Cv. P. 26-37, including the use of conpul sory process
pursuant to Fed. R Cv. P. 45, for the purpose of nonitoring
and investigating defendants’ conpliance with any provision of
this Stipulated Oder;

B. The Comm ssion is authorized to use representatives
posi ng as consuners and suppliers to defendant, defendant’s
enpl oyees, or any other entity managed or controlled in whole or

in part by defendant, w thout the necessity of identification or
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prior notice; and

C. Nothing in this Stipulated Order shall limt the
Comm ssion’s | awful use of conpul sory process, pursuant to
Sections 9 and 20 of the FTC Act, 15 U. S.C. 88 49 and 57b-1, to
i nvesti gate whet her defendant has violated any provision of this
Stipulated Order or Section 5(a) of the FTC Act, 15 U S. C
§ 45(a).

X
ACCESS TO BUSI NESS PREM SES

| T IS FURTHER ORDERED that, for a period of three (3) years
fromthe date of entry of this Stipulated Order, for the purpose
of further determ ning conpliance with this Stipulated O der,
def endant shall permt representatives of the Comm ssion, within
three (3) business days of receipt of witten notice fromthe
Conmmi ssion to defendant and defendant’s counsel:

A Access during normal business hours to any office, or
facility storing docunents, of any business in which: (1)
defendant is an owner of the business or directly or indirectly
manages or controls the business; and (2) the business is
engaged in or assists others in engaging in telemarketing. 1In
provi di ng such access, defendant shall permt representatives of
the Comm ssion to inspect and copy all docunents relevant to any
matter contained in this Stipulated Order, and shall permt
Comm ssi on representatives to renove docunents rel evant to any
matter contained in this Stipulated Order for a period not to
exceed five (5) business days so that the docunents may be
i nspected, inventoried, and copied; and

B. To interview the officers, directors, and enpl oyees,
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including all personnel involved in responding to consuner
conplaints or inquiries, and all sal es personnel, whether

desi gnat ed as enpl oyees, consultants, independent contractors or
ot herwi se, of any business to which Subsection A of this Section
applies, concerning matters relating to conpliance with the
terms of this Stipulated Order. The persons interviewed may
have counsel present.

Provi ded that, upon application of the Conmm ssion and for
good cause shown, the Court may enter an ex parte order granting
i mredi at e access to defendant’s business prem ses for the
pur pose of inspecting and copying all docunents relevant to any
matter contained in this Stipulated O der.

Xl .
| NDEPENDENCE OF OBLI GATI ONS

| T 1S FURTHER ORDERED t hat the expiration of any
requi renents inposed by this Stipulated Order shall not affect
any other obligation arising under this Stipulated O der.

Xl
NOTI CE OF ENTRY OF JUDGVENT

| T 1S FURTHER ORDERED that entry in the docket of this
Stipulated Order by the Cerk of the Court shall constitute
notice to defendant of the terns and conditions of this
Stipulated Order, and that defendant waives all rights to
contest in any future proceedi ng whether he was properly served
with this Stipulated O der

X,
ENTRY BY CLERK

There being no just reason for delay, the Oerk of the
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Court is hereby directed to enter this Stipulated O der.
Xl V.
RETENTI ON OF JURI SDI CTl ON

| T I'S FURTHER ORDERED t hat the Court shall retain
jurisdiction of this matter for all purposes.

The Comm ssion and def endant Joshua Hyman hereby stipul ate
and agree to entry of the foregoing Stipulated Order, which
shall constitute a final judgnment in this action as to defendant
Joshua Hyman.

SI GNED AND STI PULATED BY:
Dat ed: , 2000

NADI NE S. SAMIER
MARY T. BENFI ELD
FEDERAL TRADE COWM SSI ON

KENNETH H. ABBE( CA Bar #172416)
Federal Trade Conm ssion

10877 W1 shire Boul evard, Suite
700

Los Angeles, California 90024

ATTORNEYS FOR PLAI NTI FF

Dat ed: , 2000

JOSHUA HYNMAN
| ndi vi dual |'y

APPROVED AS TO FORM
Dat ed: , 2000

STEVE COCHRAN ( SBN 105541)
LAURENCE G SOLOV (SBN 175144)
KATTEN MJUCHI N ZAVI S

1999 Avenue of the Stars, Suite
1400

Los Angeles, CA 90067-6042

ATTORNEYS FOR DEFENDANT
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I T 1S SO ORDERED.

Dated this __ day of

STI P. ORDER FOR PERM

INJ. -

JOSHUA HYMAN -

Honorable Nora M WManell a
United States District Judge
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APPENDI X A
to Federal Trade Conmi ssion v. Productive Marketing, Inc., et

al .,
Stipulated Order for Permanent Injunction with
Consuner Redress and Ot her Equitable Relief

UNI TED STATES DI STRI CT COURT
FOR THE CENTRAL DI STRI CT OF CALI FORNI A
WESTERN DI VI SI ON

FEDERAL TRADE COWM SSI ON, g
Plaintiff, g
V. g G v. No. 00-06502 NM
( BORX)
PRCDUCTI VE MARKETI NG, et al., g
Def endant s. §

[ Nane of defendant], being duly sworn, hereby states and
affirns as foll ows:

1. My nane is . My current

resi dence address is

| ama citizen of the United States and am over the age of
ei ghteen. | have personal know edge of the facts set forth in
this Affidavit.

2. | am a defendant in Federal Trade Conm ssion V.

Productive Marketing, Inc., et al., (United States District

Court for the Central District of California).

3. On , | received a copy of the

Stipulated Order for Permanent Injunction with Consunmer Redress
and Ot her Equitable Relief, which was signed by the Honorable

Nora M Manella, and entered by the Court on

A true and correct copy of the Order | received is appended
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to this Affidavit.

| declare under penalty of perjury under the |laws of the
United States that the foregoing is true and correct. Executed

on [date], at [city and state].

[ Ful | name of defendant]

State of California
County of

Subscri bed and sworn to before me
this day of , 2000.

Not ary Public
My Comm ssi on Expires:
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